IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AVERI CA
v. : CRIM NAL NO. 98-13-1

THOVAS KELLY

VEMORANDUM ORDER

Presently before the court is defendant’s Omi bus
Motion for Discovery.

Def endant requests a pretrial hearing to determ ne the
adm ssibility of statements by co-conspirators pursuant to Fed.
R Evid. 801(d)(2)(E) and to establish the unavailability of any
non-testifying co-conspirators whose out of court statement wll
be of f ered.

For the proposition that the governnent has the burden
of proving the unavailability to testify of a co-conspirator
whose out of court statenent will be offered against the
def endant pursuant to Rule 801(d)(2)(E), defendant correctly
cites US. v. Inadi, 748 F.2d 812, 819 (3d Cir. 1984).

Remar kabl y, however, defendant fails to note that the
Confrontation Clause analysis and holding in that case were

expressly repudi ated by the U S. Suprene Court. See U.S. V.

Inadi, 475 U. S. 387, 400 (1986).

Def endant is correct that there nust be sone
i ndependent corroborating evidence of the existence of a
conspiracy and the connection of the declarant, his statenent and

t he defendant thereto ultimately to sustain the adm ssibility of



a co-conspirator’s statenent under Rule 801(d)(2)(E). In making
the Rule 801(d)(2)(E) determ nation, however, the court nay

consi der the out of court statenents thensel ves. Bourjaily v.

US., 483 U S 171, 181 (1987). Also, statenents or adm ssions
by the defendant agai nst whom such out of court declarations are
offered may constitute the additional independent evidence

required. See, e.g., US. v. Castaneda, 16 F.3d 1504, 1509 (9th

Cr. 1994); US. v. Jay, 16 F.3d 892 895 (8th Cr. 1995); U.S.

v. Sutton, 732 F.2d 1483, 1489 (10th G r. 1984), cert. denied,

469 U.S. 1157 (1985).
A defendant is not entitled to a pretrial hearing to
determne the adm ssibility of statenments pursuant to Rul e

801(d)(2)(E). U.S. v. West, 58 F.3d 133, 142 (5th Gr. 1995):

U.S. v. Blevins, 960 F.2d 1252, 1256 (4th Cr. 1992); U.S. v.

Medi na, 761 F.2d 12, 17 (1st GCr. 1985); U.S. v. Aguirre-Parra,

763 F. Supp. 1208, 1217 (S.D.N. Y. 1991); U.S. v. Vastola, 670 F

Supp. 1244, 1268 (D.N. J. 1987); U.S. v. Steinnetz, 643 F. Supp.

537, 542 (M D. Pa. 1986). Such hearings often turn into mni-
trials. The court wll, however, require the governnent to
submt a pretrial proffer of evidence sufficient to show that it
can satisfy the criteria for admssibility under Rule
802(d)(2)(E)

Def endant’ s suggestion that without a formal pretrial
hearing, he “can be tainted with evidence of conspiratorial acts”

whi ch he did not commit is unpersuasive. |ndeed, defendant may be



convicted for any such crimnal acts if they were commtted by a
co-conspirator in furtherance of the conspiracy and as a

f or eseeabl e consequence of the conspiracy. Pinkerton v. U S., 328

U S. 640, 646 (1946); U.S. v. Gonzalez, 918 F.2d 1129, 1135-36 (3d

Cr. 1990), cert. denied, 499 U S. 982 (1991).

Def endant al so requests an order directing the governnent
to disclose any intention to offer evidence of other crines or
wrongful acts consistent with Fed. R Evid. 404(b). The Rule
itself provides that the prosecution shall give reasonable notice
i n advance of trial of any such intention “upon request of the
accused.” There is no suggestion by defendant that he ever nade
such a request with which the governnent refused to conply.

Rat her, he sought and obtained fromthe court on April 3, 1998 a
significant extension of tinme for filing pretrial notions and then
filed the instant notion on April 30, 1998, the |ast day all owabl e,
apparently w thout ever having addressed a tinely request for any
Rul e 404(b) evidence to the governnent. Under such circunstances,
the governnent is justified in treating the instant notion with
which it was just served as defendant’s first request and cannot be
faulted for failing to provide any Rule 404(b) evidence prior

t hereto.

In this regard, of course, “other acts” evidence does not
i ncl ude evidence of acts perforned in furtherance of the
conspiracy. Such evidence is “inextricably intertwi ned” with

evi dence of the actual crime charged. U.S. v. Torres, 586 F.2d




921, 924 (5th Cir. 1982). It is “part of the very [crimnal] act

charged.” U.S. v. Concepcion, 983 F.2d 369, 392 (2d Cr. 1992).

Defendant finally asks that the court order the
governnment to retain all rough notes and drafts of statenents nade
by investigating agents in this case. This is sonething which in
the court’s experience the governnent routinely does and the court
assunes that it will not resist being ordered to do so in the
i nstant case.

ACCORDI N&Y, this day of May, 1998, IT IS
HEREBY ORDERED t hat defendant’s Owmi bus Mtion for Discovery is
GRANTED in part in that the governnent shall forthwith provide
defendant with notice of any intention to present evidence of other
crimes or wongs under Fed. R Evid. 404(b) and shall retain any
exi sting rough notes or drafts of statenents prepared by
i nvestigating agents in this case, and such Mdtion is otherw se
DENIED. |IT IS FURTHER ORDERED t hat the governnment shall submt to
the court and serve on defendant by Noon on Friday, May 8, 1998 a
proffer of the evidence on which it will rely to satisfy the
i ndependent corroboration requirenent of Fed. R Evid.

802(d) (2) (E).

BY THE COURT:

JAY C. VWALDMAN, J.



